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WHAT’S NEW IN
THE INSOLVENCY ORDER?

Brunei Darussalam has introduced the Insolvency Order, 2016
which is effective on 1st March 2016. The Insolvency Order, 2016
is a new legislation which consolidates all provisions relating to
insolvency under the Companies Act (Chapter 39) and introduces
in court reorganisation mechanisms.

WHAT ARE SOME GOOD PRACTICES?
Insolvency law can create a predictable and enforceable
framework for lending to companies in insolvency
proceedings through provisions explicitly allowing
post-commencement borrowing and providing some
assurance of payment. Without such provisions, lenders are
unlikely to make new funds available on acceptable terms—
or indeed on any terms at all.

It is intended to create a shift in insolvency culture, with a
greater emphasis placed on company rescue and rehabilitation,
and protection for all creditors and debtors. The Insolvency
Order, 2016 covers corporate insolvency while the Bankruptcy
Act (Chapter 67) covers bankruptcy regime relating to
individuals.

WHAT IS INSOLVENCY?
DEFINITION
A company is insolvent when it is generally unable to pay its
debts as they fail due or that its liabilities exceed the value of its
assets.

TESTS FOR INSOLVENCY
There are two (2) principal tests for insolvency: the cash flow test
and the balance sheet test. Under the cash flow test, a company is
insolvent if it is unable to pay its debts as they fall due. Under the
balance sheet test, a company is insolvent if its liabilities exceed
its realizable assets.
A company is deemed unable to pay its debts if –


A creditor to whom the company owes in a sum exceeding
$10,000, has demanded payment and the company has
neglected to pay the debt;



A company fails to satisfy execution or other process issued
on a judgement, decree or order of any Court in favour of the
company; or



It is proved to the satisfaction of the Court that the company is
unable to pay its debts.

*Please refer to Section 100 of Insolvency Order, 2016

Fig. 1. Post commencement finance can be critical in helping a
business go from insolvency to recovery.
Source: Doing Business 2016; Measuring Regulatory Quality and efficiency
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WHAT’S NEW IN
THE INSOLVENCY ORDER?

Voluntary arrangement under the Order may include:


A composition in satisfaction of its debts;



Restructuring of debts through restatements of assets and liabilities and agreement with creditors on maintaining payments;



Reorganising the company by restructuring the ownership and
management of the company to lead to better decision-making
and execution; or



Any other acts as may be necessary for the rehabilitation or
rescue of the company.

Amendment to the provision relating to preferential payments that
shall be paid in priority to all other unsecured debts:

* Please refer to Section 147 of Insolvency Order, 2016
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COMPANY VOLUNTARY ARRANGEMENT

COMPANY VOLUNTARY ARRANGEMENT

What is a Company Voluntary Arrangement (CVA)?
A CVA is an arrangement by which a company in financial
difficulties comes to a compromise or arrangement with its
creditors about the basis on which it will repay its debts.
Under Section 8 of the Insolvency Order, 2016, Company
Voluntary Arrangement may include —







a composition in satisfaction of its debts;
restructuring of debts through restatements of assets and
liabilities and agreement with creditors on maintaining
payments;
reorganising the company by restructuring the ownership and
management of the company to lead to better decision
making and execution; or
any other acts as may be necessary for the rehabilitation or
rescue of the company.

What is a Moratorium?
Moratorium acts a protection for the company to reorganize its
assets prior to the commencement of the CVA. The directors of the
company may also apply for a moratorium if they intend to
make a proposal for a voluntary arrangement.
A proposal for voluntary arrangement to the company and to its
creditors can made by either:
 the Board of Directors (if it is not in judicial management or
being wound up);
 the Judicial Manager (if the company is in judicial management); or
 the Liquidator (if the company is being wound up).
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Once Approved from the meeting summoned, the Nominee is required to file
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RECEIVERSHIP

JUDICIAL MANAGEMENT

A company may be placed under receivership, if a receiver is appointed to enforce a charge for the benefit of holders of debentures of the company. Receivership is initiated by a holder of a
floating charge, usually a bank.

If a company, or its creditor(s), considers that the company is/will
be unable to pay its debts and there is a reasonable probability
of rehabilitating company, instead of resorting to a winding up,
the Court may upon an application, order that the company be
placed under judicial management and judicial manager will be
appointed.

Who is a receiver?
A receiver is a person who is appointed to collect, protect and
receive property and income from property. A receiver may be
appointed in respect of a company encompassing its entire business and undertaking, or in respect of a particular asset or assets
of the company.
The Court however, may appoint the liquidator as a receiver on
behalf of the debenture holders or other of the Company’s creditors if the Company is being wound up by the Court.

Judicial Manager takes over running of company and management is displaced. The Judicial Manager is also responsible for
managing business and property of company.
EFFECT OF JUDICIAL MANAGEMENT


No resolution shall be passed or order made for the winding
up of the company;

Receiver is NOT THE SAME as the official receiver.
A receiver shall not be qualified to be appointed and act as receiver of a company—



No receiver and manager shall be appointed;



No steps shall be taken to enforce any charge on or security
over the company’s property or to repossess any goods in
the company’s possession; and

 A corporation;


 An undischarged bankrupt;
 A mortgagee of any property of the company, auditor, secre-

tary or employee of the company or of any corporation; or

No other proceedings and no execution or other legal process shall be commenced or continued and no distress may be
levied against the company or its property.

 Any person who is neither an approved liquidator nor the Of-

ficial Receiver cannot be an appointed receiver.

Please refer to section 34 and section 35 of Insolvency Order, 2016

Please refer to section 20 of Insolvency Order, 2016
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WINDING UP

MEMBERS’ VOLUNTARY WINDING UP

Liquidation is the process of winding up the affairs of a company
before dissolution and can be used in solvent (Members’ Voluntary Winding Up) and insolvent (Creditors’ Voluntary Winding Up
or Winding Up by Court) situations.

A company may decide to wind up its affairs voluntarily if the
directors believe that the company will be able to pay its debts,
in full, within 12 months from the commencement of the winding
up. The company will appoint one or more liquidators, to wind up
its affairs of the company and distributing its assets.

There are two (2) types of liquidations:
i.

Voluntary

Companies may decide to wind up its affairs voluntarily if:

(Members’ Voluntary Winding Up and Creditors’ Voluntary
Winding Up)
ii. Compulsory
(Winding Up by Court)

a) When the period (if any) fixed for the duration of the
company by the articles expires, or the event (if any) occurs,
on the occurrence of which the articles provide that the
company is to be dissolved, and the company in general
meeting has passed a resolution requiring it be wound up
voluntarily; and

A liquidator is appointed to take control of the company and to
realise its assets, distributing the realisations to satisfy, the
liabilities of the company to its creditors

b) Company resolves by special resolution for the Company to
be wound up voluntarily;



The Liquidator is unlikely to become involved in training the
business and has limited powers to do so. The liquidator will
instead sell assets for the best possible price and where
possible pay a distribution to creditors, after costs.

PROCESS OF COMMENCING



A Liquidator cannot deal with assets covered by a fixed
charge holder, without the fixed charge holder’s consent.



The Liquidator in an insolvent liquidation will be responsible
for investigating directors’ conduct and prior transactions.



In a Winding up by Court process, all dispositions of the
company’s property following the presentation of a winding
up petition are void.

Please refer to section 73 of Insolvency Order, 2016
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CREDITORS’ VOLUNTARY WINDING UP

WINDING UP BY COURT

Company may opt for a creditors’ voluntary winding up if the directors believe that it cannot, by any reason its liabilities, continue
its business. The company will appoint a liquidator, to wind up its
affairs of the company and distributing its assets.
Where a company is already in voluntary winding up, the Court
may still grant leave to wind up the company compulsory if it is
satisfied that it is necessary to do in the interests of the company’s
creditors and contributories

The company, creditors, contributories, liquidator, judicial
manager, or the Minister may present an application to the court
to wind up the company.
The Court may appoint a liquidator to wind up the affairs of the
company. Where no liquidator is appointed by the Court, the
Official Receiver shall be the liquidator of the company.
A company may be wound-up under an Order of the Court under
certain circumstances:
a) The company has by special resolution resolved that the company be wound up by the Court;

PROCESS OF COMMENCING

b) Default is made in delivering the statutory report to the Registrar or in holding the statutory meeting;
c) The company does not commence its business within a year
from its incorporation, or suspends its business for a whole
year;
d) The number of members is reduced, in the case of a private
company, below two, or, in the case of any other company,
below seven;
e) The company is unable to pay its debts*; or
f) The Court is of opinion that it is just and equitable that the
company should be wound up.

EFFECTS OF WINDING UP BY COURT
 Any disposition of the property of company/transfer of shares/

alteration of status of members after commencement of winding up is VOID.

Please refer to section 78 of Insolvency Order, 2016

 When winding up order is made or provisional liquidator has

been appointed, no action shall commence without the leave
of the Court.
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STRIKING OFF

WINDING UP BY COURT

Companies may apply to the Registry of Companies to be struck
off under Section 157 (1) of the Insolvency Order, 2016. The Registrar of Companies may approve the application if there is reasonable cause to believe that the company is not carrying on
business and it satisfies the criteria of striking off.

PROCESS OF COMMENCING

REQUIREMENTS FOR STRIKING OFF
Before making an application, the Company has to ensure :
a) The Company has ceased trading or has not commence business since incorporation;
b) There is written consent of the majority of shareholders submit the latest balance sheet;
c) Submit the latest balance sheet;
d) There is no outstanding liabilities with the Government Agencies;
e) That the Company has no involvement in any Court proceedings (within or outside Brunei Darussalam); and
f) No current or contingent liabilities.
Please refer to section 97 of the Insolvency Order, 2016

Please refer to section 157 of the Insolvency Order, 2016
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CONTACT US
REGISTRY OF COMPANIES AND BUSINESS NAMES DIVISION
Level 1, Island Block
Ministry of Finance
Commonwealth drive, BS 3910
Brunei Darussalam
Website: www.roc.gov.bn
General Line: +673 2380505
Fax Line:

+673 2380503

Email: info.rocbn@mof.gov.bn

For more information, please visit us at:
www.mof.gov.bn
www.businss.gov.bn

31

32

